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5 July 2005

His Excellency Mwai Kibaki

President of the Republic of Kenya

Office of President, Harambee House

P. O. Box 30510

Nairobi, Kenya

Fax: 254-20-250264 

Re:  Forced Evictions in Mau Forest

Dear Honourable President, 

The Centre on Housing Rights and Evictions (COHRE) is an independent international human rights NGO mandated to protect and promote housing rights throughout the world. 

In view of this mandate, we are gravely concerned about the ongoing forced evictions from the Mau Forest by the Kenyan Government, which amounts to a violation of the right to adequate housing and the prohibition on forced eviction. We are also concerned that the Minister of Lands and Housing has issued similar threats against two other settlements in forest areas.

It has come to our knowledge that, in April 2004, the Kenyan government issued threats to evict over 3,000 families from Mau Forest (Rift Valley Province). These families were saved by a court order temporarily suspending the eviction. However, towards the end of May 2005 the government moved in and evicted more than 300 families all of whom claimed to have title deeds. A number of them were forced to camp at Ol Mekenyu, Narok South. Most of them were said to be women and school-going children.

We then received information that on 2 June 2005 the Government announced that only seven out of the 50,000 occupants of the forest would be allowed to remain while the rest would be evicted. This action was apparently justified on the grounds that the Government is concerned about the environment and the effect of the residents on water catchment areas. However, there was no mention of any plan to assist the evictees to get alternative settlement. 

In the week beginning 13 June 2005, over 50,000 people were evicted from the forest and the evicted families are now camping in Narok and Bomet Districts. We are not aware of any concerted effort by the government to provide the victims with alternative resettlement. Structures have been flattened or torched by law enforcement officers and people from the Narok county council. As a result, more than 5,000 houses and several granaries had been destroyed and the residents made homeless or internally displaced. There are also allegations that the evictions were carried out in a very brutal manner and that women have been raped.
As a result, the fate of more than 3,000 pupils, including Kenya Certificate of Primary Education examination candidates, is unknown and Narok District Commissioner Farah Hassan has been reported as stating that the exercise will continue until all the people the Government regards as squatters who have encroached on Mau forest are evicted. 
We recognise that it is important for the Government of Kenya to protect water catchment and forest areas. As you know, we are deeply concerned about the practice of illegal and speculative land grabbing, particularly that which harms the poor, and note that COHRE has not received a response to our letter of 27 April 2005, which calls for action against speculative land grabbing in the settlement of Kiambiu. It is important also to distinguish between recent settlers in the forest and indigenous people who have traditionally resided in, and fought for the protection of, the Mau forest. The indigenous Ogiek should be treated differently and only moved under the most exceptional circumstances.

Our primary concern in this matter is the manner in which the evictions are being carried out.  The evictions in the Mau forest are being implemented in a rushed manner without viable alternatives to offer the affected people and in disregard of the fact that many settlers had purchased the land. The evictions threaten the lives of some of the poorest and most vulnerable sections of the Kenyan population. Examples from all over the world have shown that the social and economic cost of forced evictions includes deeper poverty, reduced levels of employment and lower health standards. The evictions were in contravention of a court order and the likely result is that many of the displaced will simply move to larger urban centres, which will increase the size of existing informal settlements. These informal settlements often in turn become targets of violent evictions. Therefore, the affected persons are locked into a cycle of poverty and inadequate housing that threatens the full spectrum of their human rights, including their right to an adequate standard of living, and which entrenches their social, economic and political marginalisation. 

As a State Party to the International Covenant on Economic, Social and Cultural Rights, the Government of Kenya is legally obligated to respect the right to adequate housing, including the prohibition on forced evictions, as guaranteed under Article 11(1). Evictions can only occur in exceptional circumstances and must conform to a strict set of criteria set out by the UN Committee on Economic, Social and Cultural Rights in General Comment No. 7. The African Commission on Human and Peoples’ Rights has affirmed this general comment in the case of SERAC v Nigeria.
General Comment No. 7 provides that there must be special justification for an eviction and it may only be carried out after examination of alternatives to eviction with the affected community. There must be adequate notice and information and an opportunity by members of the community to contest the grounds for eviction. No one may be left homeless as a result of an eviction and alternative accommodation must be provided as far as possible in a location near a person’s place of work or education together with reasonable access to essential services. Any eviction must be carried out humanely. Indeed, it is on this basis that the United Nations Commission on Human Rights affirmed that forced evictions are a ‘gross violation of human rights’.  Based upon information we have received, Kenya is contravening its obligations under this Covenant.

These obligations are also contained in the Constitution of Kenya, namely the right to protection of the privacy of the home, and the Kenyan National Housing Policy of 2003. It is noteworthy and welcome that on 11 December 2002, Your Excellency declared in a speech in Mombassa that decent housing, like education, is a basic human right. Further, the Attorney General, Hon. Amos Wako stated in his appearance before the Untied Nations Human Rights Committee in New York in March 2005: 

‘That the government of Kenya had stopped evictions in Kibera and other informal settlements and that future eviction, if necessary, will be done according to the established international and United Nations standards on evictions.’ 

The evictions from the Mau Forest fall short of all of these criteria. We therefore respectfully urge the Government of Kenya to take all necessary measures to promptly respect, protect and fulfil the rights of its people to adequate housing. This includes:

1. Immediately halting all forced evictions and to reconsider any plan that would result in forced eviction.  

2. Carrying out in-depth consultations with the affected communities in order explore all feasible alternatives.

3. If feasible alternatives do not exist, abiding by the international standards set forth in General Comment No. 7 relating to forced evictions, as adopted by the UN Committee on Economic, Social and Cultural Rights (see Annex I), in particular the legal requirement that no-one shall be rendered homeless as a result of an eviction.

4. Ensuring that the persons who have already been evicted are provided alternative land in a suitable nearby location, where they can maintain their livelihoods and their links to the community. They should be paid adequate compensation for the destruction and loss of their property.

5. Thoroughly investigating the allegations of rape and prosecute those responsible. 

6. Developing a comprehensive policy on evictions that is in line with its international human rights obligations. This policy should be developed in consultation with representatives of communities living in informal settlements. No forced evictions should be carried out until such a policy is put in place.   

7. Developing a lawful procedure for the recovery of land that has been irregularly and illegally allocated. The procedure must be consistent with international standards on forced evictions; in particular it must respect the right of the poor to adequate housing.

We thank you for your time and attention to these matters. We look forward to your response and an ongoing dialogue with your government on the rights of its people to adequate housing. We respectfully request to be apprised of all actions undertaken by your office in relation to the families evicted from the Mau Forest. We will be contacting you shortly to follow up.

Yours faithfully,

Jean du Plessis





Deputy Director





Centre on Housing Rights and Evictions


CC:


Hon. Amos M. Kimunya, M.P 


Hon. Kalonzo Musyoka, EGH, M.P.
Minister of Lands and Housing 


Minister for Environment 
P.O. Box 30450 




and Natural Resources 



Nairobi, Kenya 




P.O. Box 49720 Nairobi, Kenya

Fax: 254-020-2724-470




Fax: 254 –20-271-0015
Hon. John Michuki, MP 



Honorable Wangari Maathai, M.P. 


Minister of State for




Assistant Minister for Environment

Provincial Administration and National Security 
P.O. Box 49720
Harambee House, Harambee Avenue


Nairobi, Kenya


P.O. Box 30510, Nairobi, Kenya


Fax: 254 –20-271-0015
Fax: 254-020-341-938

Mr Francis Sigei 




H.E. Amina Mohammed

Provincial Commisioner 
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Fax: 254-020-340753




Fax: 41-22-731-2905

Anna Tibaijuka




Miloon Kothari
Executive Director




UN Special Rapporteur on the Right 
United Nations Centre for Human Settlements
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P.O. Box 30030 




Office of the High Commissioner for 
Nairobi, Kenya





Human Rights, Palais Wilson
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Annex

Key Requirements of International Human Rights Law Relating to Forced Evictions

The UN Committee on Economic, Social and Cultural Rights (the Committee), the body mandated by the international community to implement and enforce the Covenant, has expressly stated in its General Comment No. 4 (1991) that “forced evictions are prima facie incompatible with the provisions of the Covenant, and can only be carried out under exceptional circumstances.”

In its General Comment No. 7 (1997) the Committee affirmed that in those “exceptional circumstances” in which forced evictions could be carried out without violating international law, certain requirements must be adhered to. 

First, States must ensure, prior to any evictions, and particularly those involving large groups, that all feasible alternatives are explored in consultation with affected persons, with a view to avoiding, or at least minimizing, the need to use force.

Second, “evictions should not result in rendering individuals homeless or vulnerable to the violation of other human rights.”  Governments must therefore, “ensure that adequate alternative housing is available . . . to affected persons.”

Finally, in those rare cases where eviction is considered justified, it must be carried out in strict compliance with additional relevant provisions of international human rights law and in accordance with general principles of reasonableness and proportionality.  The Committee expressly enumerated relevant provisions of international human rights law by which States must abide.  These include, inter alia:

(1) An opportunity for genuine consultation with those affected;

(2) Adequate and reasonable notice for all affected persons prior to the scheduled date of eviction;

(3) Information on the proposed evictions, and where applicable, on the alternative purpose for which the land or housing is to be used, to be made available in reasonable time to all those affected;

(4) Especially where groups of people are involved, government officials or their representatives to be present during an eviction; 

(5) All persons carrying out the eviction to be property identified;

(6) Evictions not to take place in particularly bad weather or at night unless the affected persons consent otherwise;

(7) Provision of legal remedies; and

Provision, where possible, of legal aid to persons who are in need of it to seek redress from the courts.
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